Employment status

Employed or self-employed?

A worker’s employment status, that is whether they are employed or self-employed, is
not a matter of choice. Whether someone is employed or self-employed depends upon the
terms and conditions of the relevant engagement. The tax and National Insurance
contributions (NICs) rules do, however, contain some special rules that apply to certain
categories of worker in certain circumstances. See section on special cases.

If you work for someone else, it is important to know whether you are working for that
person in an employed capacity or in a self-employed capacity as an independent
contractor. If you are an engager, it is your responsibility to correctly determine the
employment status of your workers.

A worker’s employment status will determine the charge to tax on income from that
employment or self-employment. It will also determine the class of NICs, which are to be
paid.

« Employed or self-employed

e Casual, or part time working. More than one job?
e Special cases

e Tax & NIC charges

« Employer’s obligations

e Worker’s obligations

e Aqgency obligations

e Our obligations

« Employment rights/benefits entitlement

General links

o Employment Status Indicator (ESI) tool.

o IR56: General leaflet on whether you are employed or self-employed.

e Advice for contractors in the construction industry (PDF 47K).

o CIS 349- advice for registered contractors about employment status (PDF 62K)
o Employment Status Manual.

o Disagree with our opinion.

o Contact us.

« Managed service companies.

e Workers who supply their services through intermediaries - IR35

Employed or self-employed?

In order to answer this question it is necessary to determine whether the person works
under a contract of service (employees) or under a contract for services (self-employed,
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independent contractor). For tax and NICs purposes, there is no statutory definition of a
contract of service or of a contract for services. What the parties call their relationship, or
what they consider it to be, is not conclusive. It is the reality of the relationship that
matters.

In order to determine the nature of a contract, it is necessary to apply common law
principles. The courts have, over the years, laid down some factors and tests that are
relevant, which is included in the overview below.

As a general guide as to whether a worker is an employee or self-employed,; if the answer
is "Yes' to all of the following questions, then the worker is probably an employee:

e Do they have to do the work themselves?

e Can someone tell them at any time what to do, where to carry out the work or
when and how to do it?

e Can they work a set amount of hours?

e Can someone move them from task to task?

e Are they paid by the hour, week, or month?

o Can they get overtime pay or bonus payment?

If the answer is 'Yes' to all of the following questions, it will usually mean that the
worker is self-employed:

e Can they hire someone to do the work or engage helpers at their own expense?

e Do they risk their own money?

e Do they provide the main items of equipment they need to do their job, not just
the small tools that many employees provide for themselves?

e Do they agree to do a job for a fixed price regardless of how long the job may
take?

e Can they decide what work to do, how and when to do the work and where to
provide the services?

e Do they regularly work for a number of different people?

e Do they have to correct unsatisfactory work in their own time and at their own
expense?

Overview
Contracts

A contract is an agreement between two or more parties. It can be written, oral, implied
or a combination of these.

The main elements of a valid contract of service (employment), or a contract for services
(self-employment), are:

« the intention to enter into legal relations



« an offer (usually of work) and its acceptance (an agreement)
o consideration (for example, in return for performing work the worker receives
payment).

Once it is established that a contract exists, it is then necessary to establish the terms and
conditions of work agreed between the worker and the engager and, having completed
this exercise, to apply case law laid down by the courts over the years. The basic
approach of the courts is to identify the factors present; weigh those that point to self-
employment against those that point the other way; and then stand back and consider the
picture that emerges. There are, however, certain factors that must be present in a
contract of service. See below the relevant factors the courts may take into account in
determining employment status.

What the parties call their relationship, or what they consider it to be, is not conclusive. It
is the reality of the relationship that matters. Nevertheless, the intention of the parties has
to be taken into account and can be decisive where the relationship is ambiguous and, or
where the other factors are neutral.

For more detailed information on contracts, see the guidance in the Employment Status
Manual at ESM1003 onwards.

Relevant factors used to determine employment status

Recent court cases indicate there is no single satisfactory test governing the question
whether a person is an employee or self-employed. One must consider all the factors that
are present in, or absent from, a particular case; weigh those pointing to employment
against those pointing to self-employment; and then stand back and consider the picture
that emerges. The result may be that a person is considered to be in business on his own
account (self-employed) or is an employee.

The following factors are not an exhaustive list but they do include the more important
ones.

Personal service

It is a necessary condition of a contract of service that the worker is required to provide
his or her services personally. Consideration must therefore be given to whether or not a
worker could provide a replacement worker in his or/her absence. This is usually referred
to as a right of substitution.

Where both the worker and his or her engager understand that a suitably qualified or
skilled person can (or must) be provided by that worker in his or her absence the situation
is very likely to be self-employment.

The absence of a right of substitution (in other words a requirement for personal service)
does not necessarily mean that the worker will be an employee. A requirement for
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personal service may exist in situations of employment and self-employment. See below
for more information on substitution.

Mutuality of obligation

The minimum obligations that are necessary for a contract of service are the obligation on
the part of the worker to give personal service and the obligation on the part of the
engager to pay the worker for that service. An employment contract will often also
indicate that the engager will provide work for the duration of the contract during the
agreed working hours.

Right of control

The employee must be subject to a certain degree of control by the engager although
control need not be exercised in practice. It is the right of control that matters. The
engager may control how a worker performs his services, what tasks have to be
performed, when and, or where they must be performed.

The fact that a worker may be told how to perform duties will usually be seen as a strong
pointer to employment but, where the worker is an expert (For example, a ship’s captain,
consultant brain surgeon and so on), the absence of this aspect of control would probably
not be seen as material.

The employee will usually be expected to work set hours each day or week but may be
permitted to work flexible hours and to work at the employer’s premises or at other
places with the agreement of the employer. The self-employed person is more likely to
have the freedom to do work when and where he or she wants.

Right of substitution and engagement of helpers

Some contracts give the worker a right to send a replacement or engage a helper. Where
the worker has to pay that person this would be regarded as an indicator of self-
employment. The degree to which it points in that direction would depend on the
particular circumstances of each case. Relevant considerations would include whether the
engager reserved the right to reject a substitute and whether the right was exercised on a
regular basis.

The worker may, however, only have a right to propose a substitute rather than a right to
actually send a substitute, and this would probably be seen as only a mild pointer to self-
employment.

Provision of own equipment
A self-employed contractor generally provides whatever equipment is needed to do the

job (though in many trades, such as carpentry, it is common for employees, as well as
self-employed workers, to provide their own hand tools).



The provision of significant equipment (and, or materials) which is fundamental to the
engagement is of particular importance. For example, where an IT consultant is engaged
to undertake a specific piece of work and must work exclusively at home using the
worker’s own computer equipment that will be a strong pointer to self-employment. But
where a worker is provided with the necessary equipment, materials and so on by the
engager that points to employment.

Financial risk

Individuals who risk their own money by, for example, buying assets needed for the job
and bearing the running costs and paying for overheads and large quantities of materials,
are almost certainly self-employed. Employees are not usually expected to risk their own
capital.

An example of a financial risk is where a skilled worker incurs significant amounts of
expenditure on training in order to obtain the skills needed, which is used in subsequent
engagements. This can be treated as a pointer to self-employment, in the same way as
investment in equipment to be used in a trade, if there is a real risk that the investment
would not be recovered from income from future engagements. Self-employed workers
may also be required to rectify unsatisfactory work in their own time for no additional
reward.

Financial risk could also take the form of quoting a fixed price for a job, with the
consequent risk of bearing the additional costs if the job overruns. The risk of making a
loss is a very strong indicator of self-employment and can be decisive on its own.

Opportunity to profit

A person whose profit (or loss) depends on the capacity to reduce overheads and organise
work effectively may well be self-employed. People who are paid by the job will often be
in this position. For example, a person who quotes a fixed price may well be able to
complete the task ahead of schedule or at a lower cost than originally envisaged. People
who provide their own materials may be able to profit by getting a good price on the
materials or by charging more for them.

Length of engagement

By itself, the length of a particular engagement may have little importance in determining
employment status, although it is more likely that an employee will have an open-ended
contract.

It is; however, common these days for employees to be engaged on fixed term contracts.
Where a person undertakes a number of short-term engagements for different engagers
and runs the risk of bad debts, incurs expenditure in the course of obtaining engagements
and so on, he or she may be regarded as self-employed. On the other hand, a person



engaged on a short-term contract may be regarded as a casual employee. This factor must
be viewed in the light of all the different aspects of a person’s work.

Part and parcel of the organisation

At one time this was considered to be a test of employment or self-employment, but it is
now viewed as one factor to be considered with all the others.

Establishing whether a person becomes ‘part and parcel’ of a client’s organisation can be
a useful indicator in some situations. For example, someone taken on to manage a client’s
staff will normally be seen as an integral part of the client’s organisation and this may be
seen as a strong indicator of employment.

Employee-type benefits

The presence, in a contract, of benefits such as paid leave, membership of firm’s pension
scheme, right to car park space, canteen facilities and so on is a good indicator that an
employment relationship exists. A contract of employment may also contain access to a
grievance procedure and the worker may be subject to disciplinary procedures.

The absence of such benefits may be viewed as a pointer to self-employment but the lack
of these is usually as a consequence of the intention of self-employment. It may be
necessary to consider whether employees of the engager, who do similar work, have
access to such benefits. A comparison might also have to be made between the rates of
pay of those employees and the “contract” worker, as the latter may be paid a greater rate
in order to compensate in part for the absence of such benefits.

Right to terminate contract

A right to terminate an engagement for a reason other than serious breach, by giving
notice of a specified length, may be viewed as indicative of a contract of employment,
but, at best, would only be regarded as a minor factor. Such a provision is unlikely to be
found in a contract for services, which usually ends on completion of the task, or if the
terms of the contract are breached.

Personal factors

In deciding a person's employment status it may sometimes be necessary to take into
account factors which are personal to the worker and which have little to do with the
terms of the particular engagement being considered. For example, if a skilled worker
works for a number of clients throughout the year and has a business-like approach to
obtaining engagements (perhaps involving expenditure on office accommodation, office
equipment and so on) this will point towards self-employment. Personal factors will
usually carry less weight in the case of an unskilled worker, where other factors, such as
the high level of control exercised by the engager, are likely to be conclusive of
employment.



Mutual intention

The intention of both parties can be decisive where the factors pointing to employment
and to self-employment are evenly balanced. But a stated intention, for example, for self-
employment is of no consequence where the facts point clearly to employment.

Summary

Whether a worker is an employee or self-employed depends on a range of factors, but the
final opinion is not reached by adding up the number of factors pointing towards
employment and comparing that result with the number pointing towards self-
employment.  The courts have  specifically rejected that approach.

It is a matter of evaluation of the overall effect, which is not necessarily the same as the
sum total of all the individual details. Not all details are of equal weight or importance in
any given situation. The details may also vary in importance from one situation to
another.

When the detailed facts have been established, the right approach is to stand back and
look at the picture as a whole, to see if the overall effect is that of a person working in a
self-employed capacity or a person working as an employee in somebody else's business.
If the evidence is evenly balanced, the intention of the parties may then decide the issue

Casual, or part-time working

The same considerations to determine employment status will apply even if the worker
works part-time or on a casual basis. Employed or Self-employed

More than one job
If a worker has:

e more than one job, or
« works for a number of different people for a few days or weeks at a time,

it is necessary to answer the questions for each job.

If the worker provides services to many people, and does not work regularly for one
person to the exclusion of others, this may affect whether the work for each is as an
employee, or as a self-employed person.

Just because a worker is self-employed in one job, doesn’t necessarily mean he or
she will be self-employed in another job. Equally, if a worker is employed in one job,
he or she could be self-employed in another.


http://www.hmrc.gov.uk/employment-status/index.htm#1#1

A worker could even be an employee and self-employed at the same time. For example,
he or she could

o be employed as a part-time shop assistant and spend the rest of their time running
their own business from home, or

o work full-time as an employee at a company, and run a part-time business in the
evening or weekends.

The worker may have a number of casual or part-time activities, and may be an employee
in some and self-employed in others. It all depends on the facts.

Special cases

Tax and NICs law does contain some special rules that apply to certain categories of
worker in certain circumstances. These include:

e Aqgency workers.

o Divers and diving supervisors.

o Office and other cleaners.

« Employment of person by spouse.

« Employment of person by relative in private dwelling house.
e Lecturers, teachers, instructors etc.

o Entertainers.

e Examiners, moderators, invigilators.

o Returning officers, counting officers and their staff.

o Workers who supply their services through intermediaries - IR35.
o Managed service companies.

Tax and NICs

Tax is charged on employment income and "employment™ includes:
« any employment under a contract of service,
« any employment under a contract of apprenticeship, and
« any employment in the service of the crown.

Income from an office is also charged as employment income.

Class 1 (and class 1A) contributions are payable by employed earners (and by employers)
and class 2 and 4 contributions are payable by self-employed earners.

An employed earner is a person who is gainfully employed in Great Britain or Northern
Ireland either under a contract of service, or in an office with income chargeable to
income tax as employment income.
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Employer’s obligations (worker’s employment status)

It is a general requirement that those wishing to take on workers consider the terms and
conditions of a particular engagement to determine whether the worker is an employee or
self-employed. If these requirements are not met it creates unfair competition between
those businesses that meet their responsibilities and those that do not. It also creates
unfairness where, for instance, two workers engaged on the same project and performing
the same tasks for separate businesses are not paying the same tax and NICs due to the
incorrect classification of one of them.

You can ask your local Status Inspector for an opinion as to the employment status of
your workers.

Alternatively you can obtain a HMRC ‘view’ of the employment status of your workers
by using the Employment Status Indicator (ESI) tool. Provided the answers given to the
ESI questions accurately reflect the terms and conditions under which the services are
provided at the relevant time of the contract, HMRC will be bound by the ESI outcome
where the engager or their authorised representative provides copies of the printer-
friendly version of the ESI Result screen, bearing the 14 digit ESI reference number, and
the Enquiry Details screen. You should also retain a copy of the written contract (if
available) in relation to the engagement which the print-out refers along with any other
documentation you relied on when completing the ESI.

Worker’s obligations (own employment status)

Your employment status for tax and NICs purposes will depend on the terms and
conditions of your contract with the engager.

If you work under a contract of service (employment), the employer will be responsible
for operating PAYE and accounting for tax and NICs.

However, if you work under a contract for services (self-employed), you will be
responsible for registering as self-employed and for completing a Self Assessment.

You can obtain a HMRC *‘view’ of your employment status by using the Employment
Status Indicator (ESI) tool. However, this will provide a general guide only which would
not be binding on HMRC.

Agency’s obligations

Where an agency, usually a recruitment agency, supplies a worker who is not an
employee of the agency, to another person, it is possible that special rules might apply
with the result that the agency has an obligation to operate PAYE and account for Class 1
NICs.
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You can ask your local Status Inspector for an opinion as to whether the tax andNICs
agency legislation applies to any of your workers under COP10.

Our obligations

It is our job to ensure that individuals pay tax and NICs on the right basis at the right
time. Our aim is to get employment status right.

Our Status Inspectors may be able to express an opinion on employment status in
accordance with COP10.

As part of our compliance activity we may wish to check that a person’s employment
status has been correctly classified. We seek voluntary compliance, but, where we find
that the incorrect classification has been applied, we have a duty to ensure things are put
right, both for the past and for the future. If someone does not agree with our decision, he
or she has the right to appeal to an independent tax tribunal, the Appeal Commissioners.
The Department for Constitutional Affairs has produced leaflet Tax Appeals - a guide to
appealing against decisions of HMRC on tax and other matters (PDF 144K).

In addition to the detailed guidance available, help and advice on employment status
issues for tax and NICs is available at your local HMRC Enquiry Centre. Please ask to
speak to the Status Inspector or Status Officer. Contact your local office.

For a HMRC ‘view’ of your employment status or that of your workers use the
Employment Status Indicator (ESI) tool.

Employment rights and benefits entitlement

The fact that a person is found to be an employee for tax and, or NICs purposes does not
necessarily lead to the conclusion that he or she is an employee for other purposes.
Information about employment rights and entitlement to benefits are available at
Department of Trade and Industry and Department for Work and Pensions respectively.
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ESM1018 - Detailed guide to determining
status: control over what is done -
examples

Example 1

Painter A is taken on by a company which has a contract to decorate the interior of an
office block which is undergoing an extensive programme of refurbishment. The worker
has been taken on as a painter and his contract with the company is to provide painting
services as directed. During the first week the worker paints rooms on the ground floor of
the building. The company switches Painter A to another site during the second week
where it has another contract. In the third week Painter A is told to return to the original
office building where decorating work can now start on the second floor. In this case the
engager has control over what the worker does at any particular time. This is a pointer
towards employment.

Example 2

Painter B is taken on by the same company with the contract to decorate the office block.
He contracts with the company to paint all of the offices on the third floor. The work is to
be completed within 3 weeks. It is up to Painter B to decide what work he is going to do
in order to fulfil this contract and the company cannot tell him to stop and paint another
part of the building instead. In this case there is no control over what is to be done which
points to self-employment.

Example 3

Painter C is the third worker to be taken on to paint the office block. He contracts with
the company to paint all of the offices on the fourth floor. The work is to be completed
within 3 weeks. 2 weeks into the job the company asks him to paint part of the fifth floor,
which Painter C agrees to do but for extra money.

Because the original contract was specifically to paint the fourth floor, the company did
not have the right to instruct Painter C to carry out this additional work. Instead, Painter
C has voluntarily agreed to undertake the additional work for an additional fee under a
new and separate contract. The original contract to paint the fourth floor is still effective
and he must complete that work within the agreed time scale. Again, the company has no
control over what is to be done and the contractual arrangements point towards self-
employment.



HMRC Guidance Notes

ESMO0525 - Basic guide to determining
status: fact finding notes

The notes below are intended to help you to establish the facts at an interview . They
must not be issued to the engager, worker or adviser as a questionnaire to be
completed. They are not an exhaustive list of issues to be considered in every case. Not
all of the issues will apply in every case and some cases will call for further or different
lines of questioning. They are intended as a source of ideas only and should therefore be
used flexibly and thoughtfully. Some of the issues are not self-contained and will be
evidence for more than one status pointer.

The preferred option is to ask general open questions which themselves lead to the
answers on some of the issues listed below.

The facts should normally be obtained from both the person providing the work (referred
to below as the ‘engager’) and the worker. Do not ask the engager or worker questions
about  each other ~ that they cannot be  expected to know.

ENGAGERS
1. Engager’s business

« the nature of the business

o Wwhether there are other workers doing similar duties and, if so, whether they are
employed or self-employed. If employed, the differences in the terms of
engagement.

o Wwhether the worker has previously been an employee of the engager. If so when
the change took place and the differences in the terms of engagement.

2. Nature of job

e adescription of the job or work on which the worker is engaged

3. Engagement of worker

e how the worker was found and, if the job was advertised, you should obtain a
copy of the advertisement

« the information given to the worker about the job
e induction and training



Contract

obtain a copy of any written contract or correspondence concerning the
engagement or handbooks or other literature issued, or made available, to the
worker

if there is no written contract, or the written contract did not cover the full terms
of the engagement, you will need to find out what other agreements were made
between the parties

full details of the worker’s terms and conditions, in addition to any in writing

any aspects of the job which were not covered by either a written contract or oral
agreements but which the parties understood would apply, possibly because of
recognised practices or conventions within the particular trade or knowledge
gained from previous working relationships

Control and right of control

parts of the work, which are or can be checked by a supervisor or manager, and
what happens if the work is found to be substandard

any code of practice, working rules, regulations etc the engager has laid down on
any aspect of the work or the behaviour of the worker

. What work is to be done

the tasks that are to be performed under the contract

any specifications attached to particular tasks

who decides what is to be done

whether the worker be moved from job to job if priorities change

Where the work is to be done
who decides where the job is to be done

how much work is carried out on the engager’s premises; if not all, where is it
done and who decides this

. When the work is to be done

who decides when the work is to be done

whether there are set hours

whether there is any flexibility over hours and their limits

the arrangements for meal breaks, holidays etc

notification to be given by the worker about absence due to illness

How the work is to be done

who tells or, if necessary, could tell the worker how to do the job



10.

12.

14.

whether any written or oral instructions or other guidance was given either when
the worker first began or sincewhether the worker has a particular skill or
experience which would suggest no guidance or direction would be expected
whether the engager can overrule the worker if the worker has decided what,
when, where or how work is to be done

Personal service

what happens if the worker cannot attend (For example, the worker may be on
holiday or may be ill.)

If it is claimed stand-ins or helpers can be provided

whether there was a specific provision to that effect when the contract was agreed
the circumstances in which they can be provided

who makes the decision to engage them

the restrictions imposed on their use by the engager

who recruits them

who pays them

who is responsible for their performance

. Provision of equipment

the equipment that is necessary to do the job, who provides it, the cost, if known,
and who is responsible for the cost of its upkeep, running costs, fuel, insurance etc

Payment

the basis of payment(hourly rate, weekly rate etc or by the piece or whether there
is an instalment arrangement)

whether overtime is paid

what happens if the worker is absent on holiday or is ill

whether the worker’s expenses are paid or reimbursed

whether the worker issues invoices for work done or services provided

. Exclusive services

whether the worker is stopped from providing services to anyone else for the
duration of the contract and, if so, details of the restriction

(If there are no restrictions, whether there is any scope for the worker to work for
others)

Is the worker part and parcel of the organisation?
business structure: how the worker fits within it; who is the worker answerable to;

whether the worker is responsible for any other workers or their work, how the
worker represents themselves to customers



16.

whether the task is self-contained (that is does the worker offer a specific service
or produce a particular item)
whether the worker has any management responsibilities

. Right to terminate contract

whether there is any right to either fire or suspend the worker and in what
circumstances

entitlement of either party to a period of notice

If the worker left before completion of the task, the reasons and details of any
notice given

Statement of intention
At the outset, whether there was any agreement as to the nature of the engagement

i.e. employment or self-employment, or whether there was any evidence of
intention in this regard

. Mutuality of obligation

how work is offered and accepted

whether the pay records suggest work is in fact done continuously
how often work has been refused

If work is refused, whether the engager will offer work in the future

WORKERS

18.

19.

20.

Financial risk etc

whether the worker stands to lose if anything goes wrong

whether the worker has invested any capital in his or her own business such as a
loan from the bank, personal money, personal assets and so on

whether there is any chance the worker might make a loss on the contract

Profiting from sound management

whether the worker increase the profit on the job in any way other than by
working extra hours

Personal factors

special insurance cover required such as public liability, the cost and who pays
any expenses; for example, office facilities, telephone, stationery, the cost of these
and who pays

similar services provided concurrently to any other firms and details

business card, entry in Yellow Pages and so on



21. Casual and short term engagements

« full details of similar services to other engagers including:

e a list of all engagements over the previous 12 months showing for each
engagement name of engager, dates between which engaged, nature of
engagement and approximate earnings

e details of how engagements are obtained and to what extent any business
organisation (office, staff, phone, equipment, etc) exists in relation to the
individual’s work when viewed overall

« details of the nature of additional expenditure incurred as a result of this pattern of
working

« any influence over the rate of pay received (for example is there any evidence of
tendering for work)

22. Longer term part-time engagements

o If the engagement is part-time in nature whether it is related to any existing
business of the worker. If so, ascertain the exact nature of the existing business
and how the part-time engagement fits in with that business

e approximate number of hours spent working in that business per month
(excluding the part-time engagement) and how many hours per month will be
spent on the part-time work

o approximate income from the business activities (excluding the part-time work)
and the income from the part-time work

e details as to how the other business engagements are conducted and to what
extent this differs from the part-time work.

23. Statement of intention
o At the outset, whether there was any agreement as to the nature of the engagement
i.e. employment or self-employment, or whether there was any evidence of

intention in this regard

You will also have to ask the worker about some of the issues under headings 2 to 17
above, adapted as necessary.
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